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This is a decision on the "APPLICATION FOR PATENT TERM ADJUSTMENT UNDER 
37 C.F.R. § 1.705(b)" filed January 27, 2009. Applicants request that the initial 
determination of patent term adjustment under 35 U.S.C. 154(b) be corrected from one 
hundred eighty-three days to five hundred seventeen (517) days. 

The application for patent term adjustment is GRANTED . 

The Office has updated the PAIR screen to reflect that the correct Patent Term 
Adjustment (PTA) determination at the time of the mailing of the Notice of Allowance is 
five hundred seventeen (517) days. A copy of the updated PTA calculation, showing 
the correct determination, is enclosed. 

On October 28, 2008, the Office mailed the Determination of Patent Term Adjustment 
under 35 U.S.C. 154(b) in the above-identified application. The Notice stated that the 
patent term adjustment (PTA) to date is one hundred eighty-three (183) days. On 
January 27, 2009, applicants timely 1 submitted the instant application for patent term 
adjustment (with required fee), asserting that the correct number of days of PTA at the 
time of the mailing of the Notice of Allowance is five hundred seventeen (517) days. 

Applicants specifically state that the patent issuing from the application is not subject to 
a terminal disclaimer. 

The Office initially determined a patent term adjustment of one hundred eighty-three 
(183) days based on an adjustment for PTO delay of six hundred thirty-two (632) days 
pursuant to 35 U.S.C. 1 54(b)(1 )(A)(i) and 37 C.F.R. § 1 .703(a)(1 ) reduced by 
applicants 1 delay of four hundred forty-nine (449) days pursuant to 35 U.S.C. 
154(b)(2)(C)(ii) and 37 C.F.R. § 1.704(b). The adjustment of 472 days and the 
reduction of thirty-two and ninety-one days has been reviewed and found to be correct. 



PALM records indicate that the Issue Fee was received in the Office on January 27, 2009. 
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Applicants dispute the reduction of two hundred thirty-seven (237) days attributed to . 
applicant for failing to respond within three months to the non-Final Office Action mailed 
February 4, 2005 and dispute the reduction of eighty-nine (89) days attributed to 
applicant for the delayed filing of the Request for Continued Examination on October 8, 
2007. Applicants further argue entitlement to ten (10) days patent term adjustment for 
Office delay on June 15, 2007 within the meaning of §1. 702(a)(2). Finally, applicant 
argues that pursuant to 37 CFR 1 .704(b), a period of fifty (50) days should have been 
deducted for applicant delay in the filing of the petition on December 27, 2005 and that 
for the mailing of the non-final Office Action on October 4, 2006, instead of one hundred 
sixty (160) days, three hundred thirteen (313) days should have been accorded for PTO 
delay. 

With respect to the applicant delay for failure to respond, a response to a non-Final 
Office Action mailed February 4, 2005 was incorrectly listed as having been filed on 
December 27, 2005 instead of the receipt date of July 25, 2005 which was filed with a 
three month extension of time. A review of the application history reveals that no 
response to the non-Final Office Action mailed February 4, 2005 was considered timely 
filed by the Office and the application became abandoned. Applicants were advised of 
the abandonment by notice mailed September 7, 2005. In response, on December 27, 
2005, applicants filed a petition to withdraw the holding of abandonment. The petition to 
withdraw the holding of abandonment was not filed within two months from the mailing 
date of a notice of abandonment. Thus, a period of fifty (50) days should have been 
deducted for applicant delay. See § 1 .704(c)(4). Moreover, by decision mailed August 
9, 2006, the petition was granted on the basis that applicants had shown that a proper 
response was filed on July 25, 2005. Thus, instead of a 237 day reduction for applicant 
delay pursuant to 37 C.F.R. §1. 704(b), 82 days should have been accorded. 

As a result of the improper receipt date for the response to the non-final Office Action, 
Applicants argue further an entitlement to an additional 153 days of PTA pursuant to 37 
CFR 1.702(a)(2) due to inaction by the PTO from November 25, 2005 (4 months after 
the July 25, 2005 response to office action filed by Applicant) until the mailing of the 
second non-Final office action on October 4, 2006. 

Applicant's argument is persuasive. 37 CFR 1.702(a)(2) provides that: Failure to take 
certain actions within specified time frames. Subject to the provisions of 35 U.S.C. 
154(b) and this subpart, the term of an original patent shall be adjusted if the issuance 
of the patent was delayed due to the failure of the Office to: 

Respond to a reply under 35 U.S.C. 132 or to an appeal taken under 35 
U.S.C. 134 not later than four months after the date on which the reply was 
filed or the appeal was taken. 

As the Office failed to take action in response to applicant's response within the time 
provided for in 37 CFR 1 .702(a)(2), rather than 160 days, an adjustment to the Patent 
Term Adjustment should have been made in the amount of 313 days. 
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The Applicants argue that the Final Office Action mailed April 1 1 , 2007 was re-mailed 
June 15, 2007 and the period for reply was restarted. A review of the application history 
reveals that applicants are correct. Any delay should be calculated based on the date of 
the Restarted Response Period and not based on the date of the mailing of the original 
Office action. As applicant's response was received within three months of the Letter 
Restarting Period for Response (the re-mailed Office action), there was no applicant 
delay within the meaning of 37 CFR § 1.704(b). In view thereof, it is concluded that with 
the filing of the Request for Continued Examination on October 8, 2007, applicants 
failed to engage in reasonable efforts to conclude processing or examination of the 
application by delaying in replying to the Final Office Action by 23 days and not 89 
days. Accordingly, the period of reduction of should be 23 days for the period June 15, 
2007 to October 8, 2007. 

The correct patent term adjustment at the time of the mailing of the Notice of Allowance 
is five hundred seventeen days. 

The Office thanks applicants for their good faith and candor in bringing these matters to 
the attention of the Office. The Office acknowledges submission of the $200.00 fee set 
forth in 37 CFR 1.18(e). No additional fees are required. 

The Office of Data Management has been advised of this decision. The application is, 
thereby, forwarded to the Office of Data Management for issuance of the application. 
The patent term adjustment indicated on the patent (as shown on the Issue Notification 
mailed about three weeks prior to patent issuance) will include any additional 
adjustment accrued both for Office delay in issuing the patent more than four months 
after payment of the issue fee and satisfaction of all outstanding requirements, and for 
the Office taking in excess of three years to issue the patent (to the extent that the 
three-year period does not overlap with periods already accorded). 

Telephone inquiries specific to this decision should be directed to Senior Petitions 
Attorney Patricia Faison-Ball at (571) 272-3212. 




Anthony Knight 
Director 

Office of Petitions 
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